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Piracy in Somalia and its Impact on the International Community: an 

analysis of the International Community’s response to Somali Piracy 

 

Introduction  

The Coast of Somalia is one of the piracy-prone areas in the world today. This 

article while briefly touching on the legal aspect will address the various types, dangers, 

and effects of piracy along the   Somalia international water and the Gulf of Aden on the 

International Waters; It will address the trends of privacy in the Somali region and the 

Gulf of Eden. It will touch on the factors contributing to privacy in the region and the 

reasons for its rise. For example failed government in Somali has been a great catalyst in 

the rise of piracy in the Somali international water, difficulties associated with maritime 

surveillance and lack of essential coastal and port side security the rise in global 

production of small arms. It will highlight the efforts of what the International 

Community has done to counter piracy; and the overall effects of its intervention through 

the International Maritime Organization (IMO).1Attempts like the passing of the legal 

instrument to equip the international waters the measures adopted by the international 

community with teeth to fight against piracy in the Somali international waters. The 

major adopted by the international community against the situation of privacy in the 

Somali water one of the most important measures being the creation and use of piracy 

reporting center. The author contributes by sharing suggestions that could be adopted to 

enhance the eradication of privacy along Somali international water and the Gulf of Aden 

The dangers of piracy and recommendations on the way forward to eradicating piracy in 

Somalia.   

1 introduction  

 

Under the International law and according to the United Nations Convention on the Law 

of the Sea (UNCLOS) piracy entails any: 

Iillegal acts of violence or detention, any act of depredation, committed for 

private ends by the crew or the passengers of a private ship or aircraft, directed on 

the high seas, against another ship or aircraft, persons or property in a place 

outside the jurisdiction of any state. 2 

Piracy also ‘… includes any act of voluntary participation in the operation of a 

ship or of an aircraft with knowledge of facts making it a pirate ship of aircraft.’3 It can 

                                                 

* Mercy Mutheu Muendo, a lecturer at Mount Kenya University School of Law and an 

Advocate of the High Court of Kenya 
1The I M O is an organization whose main task is to develop and maintain a 

comprehensive regulatory frame work for shipping. 
2 United Nations Convention on the Law of the Sea, art. 101, Dec 10 1982 (1833) U N T 

S, 397. 
3  Article 101 (a) and (b) of the 1982 United Nations Convention on the Law of the Sea 

(UNCLOS) 
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also be an act inciting or intentionally facilitating an act described above.4 Piracy can, 

therefore, be perceived as a robbery5 or plundering on the high seas without any lawful 

authority done in the spirit and intention of universal hostility.6 It is committed at the high 

seas and it is inherently an offense against the law of nations and against humanity.7 

International law does not confine its reach to State action8 but is regarded as belonging 

to the jus cogens as is essentially an offense against humanity.9 

Piracy is cancer that not only affects an immediate territory but the international 

community hence States enjoy universal jurisdiction in trying pirates through the 

obligation erga omnes(international customary law ). This was clearly illustrated by 

Judge Moore in his dissenting opinion in the Lotus Case10 where he stated that:  

In the case of what is known as piracy by law of nations, there has been 

conceded a universal jurisdiction, under which the person charged with the 

offense may be tried and punished by any nation into whose jurisdiction 

he may come. I say piracy by laws of nations’, because the municipal laws 

of many States denominate and punish as ‘piracy’ numerous acts which do 

not constitute piracy by law of nations, and which therefore are not of 

universal cognizance, so as to be punishable by all nations. Piracy by law 

of nations, in its jurisdictional aspects, is sui generis. Though statutes may 

provide for its punishment, it’s an offense against the law of nations; and 

as the scene of pirate’s operations is the high seas, which it is not right or 

duty of any nation to police, he is denied the protection of the flag which 

he may carry, and is treated as an outlaw, as the enemy of all mankind – 

hostis humani generis – whom any nation may in the interest of all capture 

and punish.11 

The essential feature of the definition by UNCLOS is that the acts must be committed for 

private ends. It, therefore, follows that warships or other government ships cannot 

commit piracy.12 ‘The only exception being where the crew has mutinied and taken 

control of the ship or aircraft’13 

                                                 
4 Article 101 (a) and (b) of the 1982 United Nations Convention on the Law of the Sea 

(UNCLOS). 
5 US v Palmer 16 US 610 4 L Ed 471 (1818). 
6 US v Smith 18 US 153 5 L Ed 57 (1820). 
7 US v Smith 18 US 153 5 L Ed 57 (1820) The Resolution 2 U S 1 2 Dall 1 1 L Ed 263 

(Fed Ct App 1781). 
8 U S v Furlong 18 U S 184 5 L Ed 64 (1820). 
9 Ian Brownlie, Principles of Public International Law (7th edn, Oxford University Press 

2008) p 512 para 2 
10 Lotus case (1927) PCIJ Ser A no 10, 70. 
11 Judge Moore , Lotus Case PCIJ Ser A no 10 p 70  
12  Ian Brownlie, Principles of Public International Law (7th edn, Oxford University Press 

2008) p 300 para, 2  
13 Art 16 of the convention on the High Seas 1958 Art 102 of the Law of the Sea 

Convention 1982. 
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Another important element is the piracy regards seizures in piracy regards 

seizures. States are allowed to carry out seizures against pirates. 14 The seizures may only 

be carried out by warships or military aircraft, or other government ships or aircraft 

authorized to that effect.15However capture of the pirates may occur in other 

circumstances as a consequence of acts of self-defense by an intended victim of piratical 

action.  

On the other hand;  

Acts of armed robbery against ships are any unlawful acts of violence or 

detention or depredation, threat, other than an act of piracy directed 

against a ship or against persons or property on board such ship, within a 

state’s jurisdiction over such offences.16  

In several jurisdictions of the penalty for the crime of piracy is regarded as a 

crime For instance in Kenya it is provided for under Section 69 of the Criminal 

Procedure Code17 and in the USA under section 1651 of the Title 18 U.S.C.A. 

Cap. 8118).  

Kenya is a signatory to UNCLOS- regarded as a codification of International 

customary law 19-and has already ratified the treaty Kenya is also a member state of 

International Maritime Organization (IMO) which is also responsible in the 

implementation of UNCLOS. In addition Kenya is a State Party to the International 

Convention for the Safety of Life at Sea (SOLAS), amended 1974.20 SOLAS is of 

paramount importance to the safety of human life at sea because it mainly deals with 

protection of human life and provides for procedures to be followed in the likelihood of 

danger to human life on the high seas.  

 

 Piracy in Somali waters: An overview 

Between 2007 and 2008, a total of 97 actual or attempted acts of piracy were registered 

around the world.21 The concentration of pirate attacks continues to be greatest in 

Somalia along its coastal line and surrounding waters.22 Pirate attacks by region from 

1998 -2000 not much change by region to present has taken place, however in figures of 

attacks of most concern on Somalia the figures have changed. Globally, statistics indicate 

                                                 
14 Brownlie (nx) 230 para, 3. 
15 Convention of 1958 Art 21, Art 107 of the Law of the Sea Convention of 1982. 
16 Code of Practice for the Investigation of the Crimes of Piracy and Armed Robbery 

against Ships Resolution A 922(22)  Annex paragraph 2,2. 
17 Chapter 75 of the Laws of Kenya. 
18 This states this on Piracy under the law of nations; that whoever, on the high seas 

commits the crime of piracy as defined by the law of nations, and is afterwards brought 

into or found in Kenya shall be imprisoned for life. 
19 SOLAS 1974 <http://imo.amsa.gov.au/public/parties/solas> html.  
20 SOLAS 1974 <http://imo.amsa.gov.au/public/parties/solas74> html.  
21 IMB Piracy reports <http://www.imo.org> 
22 Resolution A 584 (14) <http://www.imo.org> (follow hyperlink “Conventions” other 

IMO Conventions). 

http://imo.amsa.gov.au/public/parties/solas74
http://www.imo.org/
http://www.imo.org/
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that piracy is rampant in Asia and Indonesia compared to the rest of the world. 23 

Compared to Asia and Indonesia, since 1996 piracy has escalated in Somalia at an 

alarming rate over the years. It is projected to surpass Brazil, India, Bangladesh and 

Malaysia making the Horn of Africa’s coastline the most dangerous shores in the world. 

In the years 2008 – 2010, here have been 46 actual attacks and 69 attempted attacks near 

the coast of Somalia and the Gulf of Aden.24 In the year 2010, 445 attacks were 

encountered. With the intervention of the international community and navy vessels of 

several States, there has been a decline in piracy but the practice has not yet ceased. 

 

Types of piracy 

There are four main types of pirate attacks. The first type of piracy is the anchorage 

attacks mode that is mounted against vessels at harbor. This is where pirates attack a 

vessel, board it, rob the crew, passengers and strip the ship of its light cargo and escape.25 

These kinds of attacks are said to yield approximately an average of US Dollars $20,000 

per raid. The pirates reason that the vessels have cash used for payment of port charges 

and payroll fees.26 The pirates are normally low level armed robbery. Opportunist attacks 

mounted close to land by small, high speed craft crewed by maritime robbers/thieves are 

also very common and the pirates are normally armed with knives. These attacks are 

usually violent in nature and the crew maybe harmed or some may be killed. In other 

incidents the crew is normally not in control of the vessels for a period of time. The crew 

is usually distracted by their duties on board the ship.27 These attacks normally take place 

along canals, straits and other areas with busy navigation, which increase the risk of 

collision or stranding of the ship, which may result in economic loss and ecological 

consequences. 

The next type of attack is where a gang of pirates, who mostly pose as fishermen 

board the vessel, rob the crew and also steal its cargo, which they proceed to sell at a 

nearby port.28 Such cargo is normally untraceable, and includes marketable goods such as 

timber. These kinds of pirates normally target the vessel and monitor it for the best time 

to attack it. They can do this using radar and global positioning systems to track the 

vessel, due to the profits they earn from stolen cargo ranging well into millions of dollars 

                                                 
23  IMB Piracy reports, n22 
24 International Chamber of commerce, ICC <http://www.icc-ccs.org/extra/display.php> 

accessed 14th August 2008. 
25 Countryman and Mc Daniel, The Law offices of Countryman and Mc Daniel ‘ Modern 

High seas piracy’ presentation to the Propeller Club of the United States at Port of 

Chicago, <http://www.cargolaw.com/presentations pirates.html>. 
26 Countryman and Mc Daniel , The Law offices of Countryman and Mc Daniel,‘Modern 

High seas piracy’ presentation to the Propeller Club of the United States at Port of 

Chicago,<http://www.cargolaw.com/presentations_pirates.html>.  
27 Gal Luft and Anne Korin, ‘Terrorism Goes to sea, Institute for the analysts of Global 

security’ (2004) <http://www.iags.org/fa2004.html> accessed 21 June 2008. 
28 Jennifer C Bulkeley, ‘Regional Cooperation on Maritime piracy: a preclude to greater  

   multilateralism in Asia, Journal of public and international affairs, volume 14 spring  

   2003 p 11  

http://www.icc-ccs.org/extra/display.php
http://www.cargolaw.com/presentations_pirates.html
http://www.iags.org/fa2004.html
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per vessel; they can afford new technology and planning.29 One of the ways the pirates 

monitor a vessel is by interviewing the crew and then deploying a pirate ship towards it 

through radio communication. Escape is normally easy for the pirates because the 

merchant vessel is normally not protected.30 These pirates have mother vessels that 

deploy the small vessels that carry the pirates. For instance, the International commercial 

crime services indicated that there were two white trawler vessels of Russian make 

named Burum Ocean and Arena/Athena believed to be pirate mother vessels.31 

Another variant of piracy takes the form of ransacking and robbery of vessels on 

the high seas or in territorial waters. This style of attack, if carried out in narrow sea 

lanes, has the potential of seriously disrupt maritime navigation especially in instances 

where vessels run amok because the crew is kidnapped, detained or thrown overboard. 

These are medium level armed robbery; and violent thefts usually involve serious injury 

or murder by well organized gangs. 

The last type of attack is the one in which the pirates create a Phantom ship. This 

kind of attack is whereby the pirates take everything including the vessel itself. They 

capture a vessel, which they convert into a pirate vessel.32 That is, they rob the crew and 

passengers steal its cargo and the valuables on the ship. After they hijack the ship they 

repaint it, rename it, reflag it and get a temporary registration under flags of convenience 

and issued with false documentation to enable them to take on fresh payloads33 through a 

registration office.34 Next they find a shipper who urgently requires the services of a 

carrier vessel. They load the stolen cargo and proceed to issue a genuine looking bill of 

lading to the proper destination. The goods are sold to an innocent buyer and proceed 

shared among the pirates.35 Afterwards they repaint the vessel and the cycle starts again. 

The International Maritime Bureau (IMB) describes these assaults as ‘major criminal 

hijacks that are well resourced and meticulously planned, employing highly trained and 

heavily armed syndicates working in conjunction with land based operatives and 

brokers.’36  

 

Factors contributing to Piracy  

There are main factors that contribute to piracy in the East African Coast Region. One of 

them is due to ‘ immense increase in commercial maritime traffic, combined with the 

large number of ports around the world, especially the port of Mombasa and Dar e 

salaam, the increase has provided pirates with an almost boundless range of enticing, 

                                                 
29 Gai Luft and Ann Korin, ‘Terrorism goes to sea’ <http://www.iags.org p 1n12 at pg 12.  
30 n 28 see pg 7. 
31< http://www.icc-ccs.org/main/all_piracy_al.php> accessed 14th August 2008. 
32 The Law offices of Countryman and Mc Daniel , ‘Modern High seas piracy’ 

presentation to the Propeller Club of the United States at Port of Chicago at 12. 
33 International Maritime Organisation, ‘Piracy and armed robbery against ships’, 

www.imo.org/Newsroom/mainframe. . 
34 n 34 pg 7 The Phantom ship  
35 n 34 pg 8  
36 International Chamber of Commerce, ‘IMB Reports unprecedented rise in maritime 

hijackings’, <http://www.iccwbo.org> n25  

http://www.icc-ccs.org/main/all_piracy_al.php
http://www.imo.org/Newsroom/mainframe.asp?topic_id=362
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high payoff targets.’37 The other factor is due to ‘the high incidence of seaborne 

commercial traffic that passes through narrow and congested maritime checkpoints.’38 

These small passages require ships to significantly reduce speed to ensure safe passage, 

which dramatically heightens their exposure to piracy attacks. 

The general difficulties associated with maritime surveillance have been 

significantly heightened as a result of the events of September 11 2001, and the pressure 

that has been exerted on many governments to invest in expensive, land based homeland 

security initiatives.39 It is opined that: 

The developing states governments lack essential coastal and port side security 

and this plays a major role in enabling low level piracy activity, especially harbor 

thefts of goods from ships at anchor to blatant hijacking of the ship and its crew, 

who are exchanged for a high ransom.40 

Corruption in Somalia, lack of a strong based government coupled with a void in 

the judicial prerogative all conducive for the piracy practice to thrive. In addition to these, 

lack of a concrete international legal framework in Somalia that deals with the problem of 

piracy and voids in the judicial prerogative and statutory law have encouraged support in 

high level pirate rings, which has impacted directly in the hijacking of various ocean 

going vessels along the Gulf of Aden.41Somalia’s transition government is still a young 

that was formed in 2004 with the help of the UN and International community after years 

of violence and anarchy taking place in the poor country. It does not yet have a navy and 

the transitional government is struggling to contain an insurgency although the 

international community still perceives as a failed State devoid of all the elements of 

Statehood required by the Montevideo Convention.42 Its lack of a stable government 

impacts on its capacity to enter into relations with most of the subjects of international 

law. 43Consequently, the pirates seem to have taken over the running of the country 

(Somalia) especially, in areas like Puntland a poor town in the Coastal area. 

The global production of small arms has provided pirates with an enhanced means 

to operate on a more destructive and sophisticated level.44 Pirates at the Northern coast of 

Somalia use sophisticated weapons like Rocket Propelled Grenades and automatic 

                                                 
37 Peter Chalk , ‘The Maritime Dimension of International Security, Terrorism, Piracy, 

and challenges for the United States’ , Rand Project Air Force, at 6  
38 US Energy Information Administration, ‘World Oil Transit Chokepoints’ , 

<http://www.eia.doe.gov>  
39 International Maritime Organization website follow hyperlink , Piracy and armed 

robbery,  < www.imo.org/Newsroom/mainframe.asp  > 
40 www.imo.org/Newsroom/mainframe.asp  

43  n 42 
42 Montevideo Convention on the Rights and Duties of States, Art 1 Dec 26 1933, 165   

   LNTS 19 (1933) 
43 International Maritime Organisation, ‘IMO welcomes Security Councils move on 

Somali piracy ‘(2007) 3/6/2007  Briefing 24 www.imo.org (follow hyperlink 

‘Newsroom’, Press briefings (2008) 
44 <www.imo.org/Newsroom/mainframe.asp?topic_id=362> 

http://www.imo.org/Newsroom/mainframe.asp
http://www.imo.org/Newsroom/mainframe.asp
http://www.imo.org/
http://www.imo.org/Newsroom/mainframe.asp?topic_id=362
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machine guns in their attacks. Owing to this there have been incidences of murder and 

wounding of hostages.45 

Somalia has been lingering on the effects of political and economic instability 

since the beginning of the millennium and long before that. Not only did this condition 

exert a stronger commencement factor on piracy with more people drawn to maritime and 

other crime, it also deprived many states of the necessary revenue to fund effective 

monitoring regimes over the coastlines.46The Somali coast has been divided up by 

different political factions who are believed to control the coast line. They are made up of 

gangs of militiamen who are believed to be behind the piracy attacks.47These Somali 

pirates are believed to be trained fighters or young men recruited to do the work by older 

criminals who make a profit by taking a cut of the ransom money and selling the ship’s 

cargo.48 Piracy has been viewed to be good business for those in Somalia who are 

unemployed; one hijacking can yield approximately US Dollars $50,000 to $1Million 

from the ransom money. 

The maritime realm has particularly been conducive to these types of threat 

contingencies because of its vast and largely unregulated nature. Most of its environment 

takes the form of high seas that lie beyond the strict jurisdiction of any one state, 

construing an area that is anarchic. Theses bodies of water at the Somali coast are often 

poorly monitored and according to internationally recognized jurisprudence, exist as 

entirely distinct and independent entities.49 

 

The Dangers of Piracy and the International community attempts to contain 
piracy 

 

The dangers associated with piracy are vast. The attacks constitute a direct threat 

to the lives and welfare of citizens of a variety of flag states…It also has an economic 

effect in terms of fraud, stolen cargos, and delayed trips and could potentially undermine 

a maritime state’s trading ability.50  

An example is Somalia and the surrounding countries; it would be difficult for the 

country to develop because of these incidences taking place on its coastlines which are 

good fishing grounds. These incidences undermine its government and make it unable to 

fulfill its international obligations let alone its national obligations. 51 

                                                 
45 Barbara Starr, ‘Somali pirates free hostages’ CNN (November 2, 2007) 

<http://www.cnn.com/2007/WORLD/africa/11/04/somalia.pirates/index.html>  
46 n 45 International Maritime Organisation, ‘IMO welcomes Security Councils move on  

   Somali piracy’ (2007)  www.imo.org/Newsroom/mainframe.asp   
47 ‘U.K. Navy trains for antipiracy’, < 

http://www.cnn.com/video/world/2008/08/06/newton.uk.piracy.cnn?iref=videosearch> 6 

August 2008 
48 U.K. Navy trains for antipiracy video 
49 www.imo.org/Newsroom/mainframe.asp?topic_id=362 
50 Peter Chalk , ‘The Maritime Dimension of International Security, Terrorism, Piracy, 

and challenges for the United States’, Rand Project Air Force, at 15  
51 Andreas Graf, ‘Countering Piracy and Maritime Terrorism in South East Asia and off   

http://www.cnn.com/2007/WORLD/africa/11/04/somalia.pirates/index.html
http://www.imo.org/Newsroom/mainframe.asp
http://www.cnn.com/video/world/2008/08/06/newton.uk.piracy.cnn?iref=videosearch
http://www.imo.org/Newsroom/mainframe.asp?topic_id=362


Mount Kenya University School of Law Journal volume 2 –number 2 2012 

 8 

Piracy also disrupts the mechanics of International Maritime Commerce, hard hit 

vessels include ferries and cruise ships that are an easy target for pirates. In addition to 

the above they also disrupt cargo freight carrying vessels, which said action can cause 

fiscal problems for member states that rely heavily on International Maritime 

Commerce.52“The complex nature of containerization supply chain combined with the 

ineffectiveness of point of origin inspections creates openings for piracy and terrorist 

infiltration by providing them with numerous opportunities to stuff or otherwise tamper 

with boxed crates.” 

IMO security measures, through its Maritime Security branch the IMO, It helped 

to further expand the emerging regime of post  September 9/11 maritime security; 

informing the parameters of bilateral and multilateral maritime security collaboration by 

conducting regular and rigorous threat assessments. Assisting with redefining mandates 

existing multilateral security and defense arrangements to allow them to play a more 

effective and inclusive role in countering maritime threats and; encouraging the 

commercial maritime industry to make greater use of enabling communication and 

defensive technologies and accept greater degree of transparency in its corporate 

structures. 

UN funds could be usefully directed at boosting the coastal monitoring and 

interdiction capabilities of states in areas of strategic maritime importance; actively 

supporting the International Maritime Bureaus Piracy reporting center in Somalia; 

augmenting port security management and sponsoring research into cost effective 

initiatives for better securing ships and oceanic freight.53The International Navy groups 

from various countries like the United States, France, German and Britain had the outcry 

of Somalia and are assisting vessels at the coast of Somalia.54 Earlier on they were able to 

pursue pirates to the coast of Somalia and capture them but their attempts were frustrated 

because they did not have the legal mandate and jurisdiction to prosecute them.55  

However the UN adopted a Resolution56 that gave powers to Nations/warships to 

pursue pirates into the waters off Somalia. It called on UN Member to ‘use all necessary 

means to fight against acts of piracy and armed robbery.’57 The International flotilla that 

was deployed to battle al Qaeda terrorism has also taken a big interest in battling piracy at 

the coast of Somalia.58Owing to these measures various Somali pirates have been 

captured and are awaiting trial for their crimes. In fact in January 2006 UN Sailors 

                                                                                                                                                 

  the Horn of Africa’ <www.maritimesicherheit.eu> pg 30 
52 n 52 pg 27 
53  n 52 Peter Chalk , ‘The Maritime Dimension of International Security, Terrorism, 

Piracy, and challenges for the United States’, Rand Project Air Force, pg 44 
54 United Nations, ‘U.N. passes piracy pursuit powers’, United Nations CNN. < 

http://www.cnn.com/2008/WORLD/africa/06/02/somaliapiracy/index.html?iref=newssea

rch>  
55 n 56  
56 SCOR Res S/2008/351, ¶ U N Doc S/2008/351 (2008) 
57 n 58  UN Res 351(2008) 
58 U N  passes piracy pursuit powers, United Nations CNN 

http://www.cnn.com/2008/WORLD/africa/06/02/somaliapiracy/index.html?iref=newssea

rch 

http://www.cnn.com/2008/WORLD/africa/06/02/somaliapiracy/index.html?iref=newssearch
http://www.cnn.com/2008/WORLD/africa/06/02/somaliapiracy/index.html?iref=newssearch
http://www.cnn.com/2008/WORLD/africa/06/02/somaliapiracy/index.html?iref=newssearch
http://www.cnn.com/2008/WORLD/africa/06/02/somaliapiracy/index.html?iref=newssearch
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rescued an Indian vessel and brought the suspected pirates to the port of Mombasa to be 

tried in its courts.  He men were charged with attacking, detaining and putting the crew 

members aboard MV Safina Al Bisrat in fear while demanding Sh3.5 million as ransom. 

The court found them guilty of Piracy and sentenced them to life imprisonment. However 

in a similar case in December 2010 the Court refused to try pirates on the ground that 

Kenya did not have jurisdiction to try Somali pirates this proved to be a big setback on 

the fight towards piracy.  

 

The effects of Piracy on the International Community and the need for an 
International Navy: 

Piracy in Somalia has become rampant there have been demonstrations of pirates 

at Northern Coast of Somalia who are using automatic weapons and Rocket Propelled 

Grenades to attack vessels in an attempt to board and hijack them.59Pirates were attacking 

vessels operated by the World Head Food Program (WFP) posing a threat “to the prompt, 

safe and effective delivery of food aid and other humanitarian assistance to the people of 

Somalia,”60 and a danger to the crews and passengers. As a result of this, malnutrition 

was on the rise in Somalia, because there was a dry season and poor harvests and the 

inhabitants of the country were depending on the food aid they received.61 

At the Gulf of Aden which connects the Red Sea and Arabian Sea off the Horn of 

Africa, which is the northern coast of Somalia there had been an increase of piracy 

attacks according to the International Maritime Bureau.62 Cyrus Moody of the bureau 

informed CNN that ‘the pirates take the ships purely for financial gain. Several hijackings 

this year were resolved with a ransom payment.’ 

On the 27tJanuary 2000 a yacht was attacked in the Gulf of Aden and the pirates 

took their sailing gear and money. They had been shot at by the attackers, they made a 

mayday call on the VHF radio but there was no response.63When they reached Aden they 

proceeded to advise the relevant authorities who informed them that they had no idea of 

the incident taking place.64Another yacht attack took place June 2008; pirates took four 

European tourists hostage after their yacht ran out of fuel off the coast of northern 

Somalia in the Gulf of Aden.65They took the hostages a couple and their child together 

                                                 
59 ‘Gulf of Aden/ Redsea’, <http://www.icc-ccs.org/prc/piracyreport.php> para 2 
60UN News service, ‘UN maritime agency welcomes Security Council action on Somalia 

Piracy’ <http://www.un.org/apps/news>, (accessed July 22nd 2008) 
61 n49 para 6 International Maritime Organisation, ‘IMO welcomes Security Councils  

   move on Somali Piracy’ (2007) Briefing 24 <www.imo.org> 
62 ‘Gulf of Aden’ , <http://www.icc-ccs.org/main/all_piracy_al.php> accessed 7 Aug 

2008  
63‘Yacht piracy in the Gulf of Aden’,< 

http://www.sailing.org/downloads/sailors/gulfofaden270100.pdf> (follow hyperlink 

“Reports to download  Gulf of Aden 27/01/00”)  27 January 2000 
64 n62 page 2 para 5 UN News Service, ‘UN maritime agency welcomes Security Council  

   action on Somalia Piracy’ 
65 Mohamed Adow Amin, ‘Pirates  take four European tourists hostage’, (2008) Cnn, 

accessed June 24, 2008  < 

http://www.icc-ccs.org/prc/piracyreport.php
http://www.un.org/apps/news
http://www.icc-ccs.org/main/all_piracy_al.php
http://www.sailing.org/downloads/sailors/gulfofaden270100.pdf
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with the pilot into hills around a local fishing town; they were released after a ransom 

was paid to the pirates. Modern yachting piracy also became rampant66 and many cruisers 

have now taken to traveling in convoys to avoid piracy hot spots and escape attacks.67 

The International Sailing Federation (ISAF) the governing body for the body of sailing 

that regulates, and sets the rules and measurement standards on sailing68; agreed to help 

in obtaining piracy reports on the notion that the figures can put pressure on Security 

authorities throughout the world for improvements on the security given to small 

boats/vessels both in ports and at sea.69 

Commerce in neighboring countries and the international shipping industry has 

been affected as many countries rely on shipping to import its goods. It has also stifled 

the supply of aid to the countries which suffered from a drought and famine within East 

Africa and the Gulf region. Important ports such as at Mombasa have lost revenue in the 

recent past as the ship owners have been avoiding the port due to the rampant piracy 

attacks. Some attacks on some of the vessels e.g. Mv Torgelow70 were brutal to the crew 

and passengers who were in the vessels. They were attacked by gunmen who had posed 

as fishermen; approached the ship, hijacked it and held the crew and the passengers’ 

hostage for two months and robbed them. They were released after a ransom was paid to 

the pirates. 

A French led squadron, US and German ships started patrolling the coast of 

Somalia however it was unable to pursue the pirates to the territorial waters of Somalia 

where they escaped into. This was because the international legal framework does not 

allow them to pursue a vessel into the territorial seas of a state, because the law of nations 

provided that the crime of piracy took place in the high seas.71 However the UN. Security 

Council (UNSC) on 2 June  2008 (herein Res S/2008/351 granted the international 

community the powers to pursue pirates into the waters off the coast of Somalia in order 

to pursue increasing pirate-hijackings of vessels along the Somali coast.72 Res 

S/2008/351called upon member States to use ‘all necessary means to repress acts of 

                                                                                                                                                 

http://www.cnn.com/2008/WORLD/africa/06/24/pirates.somalia/index.html#cnnSTCTex

t>  
66 “Countryman and Mc Daniel”, ‘The serious problem of modern high seas piracy’, 

<http://www.cargolaw.com/presentations_pirates.html > 
67‘Piracy Reports’,< http://www.sailing.org/1382.php>  (follow hyperlink “Gulf of Aden 

09/03/03”) 
68<http://www.sailing.org/167.php >, (follow hyperlink “about ISAF, Short History”) 
69ISAF ‘Piracy reports’ <http://www.sailing.org/1382.php>, para 11  
70Patrick Beja, ‘ Sailors recount ordeal in hands of Somali pirates’, The Standard (2005) , 

The Standard Group 
71 J.L.Brierly, The Law of Nations, (Sir Humphrey Waldock ed., Oxford press 1963) 

(1928), p 313 Geneva Convention 

  of 1958 also makes it piracy to these offenses ‘in a place outside the jurisdiction of any 

State’.  
72 Security Council Resolution 1816(2008) Security Condemns Acts of Piracy, Armed  

    Robbery off Somalia’s Coast,  SCOR Res S/2008/351, U N Doc S/2008/351 ( 2Jun 2,  

    2008)  

http://www.cnn.com/2008/WORLD/africa/06/24/pirates.somalia/index.html#cnnSTCText
http://www.cnn.com/2008/WORLD/africa/06/24/pirates.somalia/index.html#cnnSTCText
http://www.cargolaw.com/presentations_pirates.html
http://www.sailing.org/1382.php
http://www.sailing.org/167.php
http://www.sailing.org/1382.php
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piracy and armed robbery,’73 and authorized warships to chase the pirates into the 

territorial waters of Somalia if necessary.74 Res S/2008/351 obliges the UN Secretary 

General (UNSG) to report to the UNSC within five months of adoption of the latte 

Resolution, the implementation measures adopted by the member States and on the 

situation of piracy and armed robbery in territorial waters and the high seas surrounding 

the coast of Somalia.75 The Resolution also calls upon all States with relevant jurisdiction 

under the international and national legislation to cooperate in determining jurisdiction, 

investigation and prosecution of perpetrators of piracy and armed robbery consistent with 

applicable international law especially International humanitarian law.76 

The UN Security Council Resolution 1853 of 2008 proved was significant step for 

Somalia pirates’ problem because it empowered the UN to enter Somalia waters to rescue 

ships and capture pirates. The implementation in of the Resolution saw its first results of 

its January 2009 when pirates, who had captured g a Saudi super tanker, released it after 

bombardedment by an international flotilla. This drew a lot of attention to the piracy in 

Somalia waters.    The international community banded together to get rid of this 

pestilence.77 However, piracy still goes on and the latest attack was on a French Naval 

vessel on October 7, 2009. The pirates had confused it for a commercial boat and fired at 

it. After a fruitful chase the pirates were forwarded to the authorities for trial.78  

One significant case was the capture of the Maersk Alabama in April 2009 along 

the Somali waters but after the payment of the ransom requested the pirates released all 

but one of the hostages who was the captain for further ransom. A young pirate was 

captured and taken to the US for trial but the case was delayed because of translation 

difficulties.79Various pirates have been detained but few have been tried because of the 

legal complexities involved.80 Kenya, a neighboring country to Somalia has tried some 

pirates and sentenced some of them to seven years but it doesn’t have the capacity to try 

all the pirates. Spain and Yemen have taken up the mantel and have pending piracy trials 

on their court dockets. 

 

                                                 
73 Resolution 2008/351, draft resolution unanimously adopted as resolution 1816 (2008)   

   para7 
74 n71 pg 3 ISAF ‘Piracy reports’ <http://www.sailing.org/1382.php>  
75 Art 13 SCOR Res S/2008/351, 13, UN Doc S/2008/351(2 June 2008).  
76 n74 Art 11 pg  3 Security  

   Council Resolution 1816(2008) 
77 Edoardo Collevecchio, ‘Piracy off the Horn of Africa: Shifting incentives to induce   

  behavioural change, Part II’ <http://www.consultancyafrica.com> follow hyperlink  

  discussion papers, conflict & terrorism pg 1 
78 Elaine Ganley, ‘Somali pirate error ends with five in French Brig’ 

<http://news.yahoo.com/s/ap/20091007/ap_on_re_af/piracy>.  
79 ‘Trial delayed for accused Somali Pirate’, <http://www.citrusdaily.com/trial-delayed-

accused-somali- pirate/2009/09/18/11608.html > accessed 22 August 2011 
80 BBC, ‘Pirates hit navy ship in error’, < 

http://news.bbc.co.uk/2/hi/africa/8294858.stm>, BBC News website 7 accessed October 

2009 

http://news.yahoo.com/s/ap/20091007/ap_on_re_af/piracy
http://www.citrusdaily.com/trial-delayed-accused-somali-
http://www.citrusdaily.com/trial-delayed-accused-somali-
http://news.bbc.co.uk/2/hi/africa/8294858.stm


Mount Kenya University School of Law Journal volume 2 –number 2 2012 

 12 

Quasi-Legal Measures or Soft law and efforts taken by the international 
community against piracy 

Owing to the serious and harmful activities of piracy, the international 

Community has undertaken efforts geared towards the eradication of piracy.81 The UN 

and the International Maritime Organization (IMO) concerned about the acts of piracy 

and armed robbery against ships at the Horn of Africa coast have attempted to pursue 

various measures. .82 

The IMO, an agency of the UN responsible for the safety and security of 

international Shipping and prevention of marine pollution from ships, has been very 

active in line with its mandate. The IMO was established IMO Convention83that was 

adopted under the backing UN in 1948. The IMO has a governing body, the Assembly. 

Its main technical work is carried out by the Maritime safety, Maritime Environment 

Protection, Legal, Technical Cooperation and Facilitation Committees and 

subcommittees. Through Resolution A 990 (25) which sets out the High-level action plan 

of the Organization and priorities for the 2008-2009 biennium84, it stated that Piracy 

related problems were to be given priority basis.85 The IMO has taken steps in combating 

piracy at the high seas in the world. To eradicate piracy from the high seas it has put in 

place various strategies. It has called upon all nations and governments to cooperate in 

the fight against piracy. Through this strategy it has reduced piracy in the Indonesian and 

Asian waters earlier on referred to as piracy hot spots by setting up a report center and 

information center where warnings are sent to vessels of dangers. This has reduced piracy 

attacks and hijackings along the straits albeit still rampant in Somalia.86 

Strategies undertaken were to raise awareness of IMO security measures and 

promote effective implementation, promulgate information to prevent and suppress acts 

of piracy and armed robbery against ships. 87 They are also designed to assist developing 

nations like Somalia in the effective implementation of security measures, anti piracy and 

armed robbery measures. Revised guidance to the prevention of the above issues taking 

into consideration the emerging trends and behavior patterns.88 It also seeks to enhance 

the security of the maritime transport network and system, that is, the vital shipping lanes 

and take measures to reduce piracy.89 

                                                 
81 Convention on the International Maritime Organisation, Geneva 6 March 1948 

<http://www.imo.org/About/History of IMO>  
82< http://www.imo.org/Facilitation>  
83  n83 Convention on the International Maritime Organisation  
84 High Level Action plan of the organization and priorities for the 2008-2009 Biennium  

    Resolution A/990(25) ¶6 IMO A,25th Sess, A 25/Res  990 (21 Dec 2007) pg 13 
85 n 87 see High level Action plan of the organization and priorities for the 2008-2009 

Biennium Pg 13 § 6.  
86 Contribution of the International Maritime Organisation to the Secretary General’s 

Address on Oceans and the Law of the Sea, 2008 <UN http://www.un.org/depts> 
87n 87  See pg 13 § 6.2. Resolution A 990(25) 
88 n 87  See pg 13§6.2.1.2.  
89 n 87  See pg 13 § 6.  

http://www.imo.org/Facilitation
http://www.un.org/depts
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Another resolution that sets out the strategic plan for the Organization for the six 

year period of 2008 to 2013 is Resolution A/989(25).90 It was concerned with the safety 

of human life at sea and the effectiveness of search and rescue operations during a call of 

distress especially with the continuing incidences of piracy.91 In addition to that effort to 

reduce piracy IMO seeks to increase ‘the role of the human element and safeguard the 

human rights of seafarers in secure shipping.’92 The inclusion of several nations and 

governments and stakeholders in the fight against piracy has been of has played a 

significant role in combating piracy especially through brainstorming (with of the 

implement strategies with the stakeholders -the shipping companies, governments and 

States). The IMO’s assistance to Somalia bore fruits for instance establishment of a 

prison where pirates serve jail and serve as a lesson to other would be pirates. However, 

the IMO has faced some challenges in the implementation of the strategies. Some States 

have been slow ratifying the recommendations of the IMO to improve maritime safety 

and security.93  

As aforementioned, the maritime security is an important part of the IMO’s 

responsibilities. A security regime for international shipping that entered into force on 

1July 2004, the IMO’s responsibilities are included in a number of amendments to the 

1974 Safety of Life at Sea Convention 94 and enshrines on the International ship and port 

facility safety code95 that contains the requirements Governments have to adhere to 

achieve safety at their ports. The code was developed in response to perceived threats to 

the shipping industry after the September 9/11 incidents. 

The IMO took some measures such as implementing an antipiracy project, which 

involves affected member states having meetings and seminars and coming up with 

methods of curbing piracy. Such measures included members coming up with an 

Information Sharing Center. According to the IMO Piracy reports: 

The IMO also issues reports on piracy and armed robbery against ships 

submitted by Member Governments and international organizations. The 

reports, which include names and descriptions of ships attacked, position 

and time of attack, consequences to the crew, ship or cargo and actions 

taken by the crew and coastal authorities, are circulated monthly, with 

quarterly and annual summaries. 96  

                                                 
90 Resolution A/989(25) ¶2,6 IMO. A, 25th Sess , A 25/Res  989(Dec. 21, 2007) pg 5. 
91 n 94 Kindly indicate the names of the author or repeat the full citation: see Annex, 

Strategic Plan for the Organization (for the six year period 2008 -2013) pg 5 §2.6. 
92 n 94 Kindly indicate the names of the author or repeat the full citation See pg.8 §3 

Strategic Directions SD 6,3. 
93 n77 Kindly indicate the names of the author or repeat the full citation 
94 The International Convention for the safety of life at Sea (SOLAS,) 

1974 was the first task for the IMO when the organization came into been 

and it modernized regulations and kept up with technical developments in 

the shipping industry. 
95 SOLAS 1974 Chapter XI-2 , International Ship and Port Facility Security Code (ISPS) 

<http://imo.amsa.gov.au/public/parties/solas74> 
96 Piracy reports, <http://www.imo.org > provide a direct link. This only a homepage! 

http://www.imo.org/
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The Maritime Safety Committee (IMC) of the IMO deals with Piracy and armed robbery 

against ships. The IMO on advice of IMC has issued various circulars to counter and help 

in the eradication of piracy.97 It proposes possible counter measures that could be 

employed by Rescue co-ordination centers and security forces. They also contain 

comprehensive advice on measures that can be taken onboard to prevent attacks or, when 

they occur minimize the danger to the crew of the ship.98 

On the issue of Piracy in Somalia the IMO was in agreement with the UNSC’s 

Resolution 351 of 2008 on Piracy passed on the 2 June 2008 authorizing a series of 

measures to combat acts of piracy and armed robbery against vessels off the Somalian 

coast .99 It was unanimously decided by the Security Council when it received a letter 

from Somalia to the President of UNSC giving the consent of Somalia’s Transitional 

Government (TFG), authorizing the States cooperating with the TFG to enter the 

Somalia’s territorial waters and use “all means necessary” to repress acts of piracy and 

armed robbery at sea, in a manner consistent with relevant provisions of International 

law.100 

This came about two years after the IMO’s effort to bring the matter to the 

attention of the UNSC and to urge concerted action, culminating in the adoption in 

November 2007 of a Second IMO Assembly resolution 101 on the same subject. Through  

UNSC Resolution 1816 (2008) the TFG of Somalia gave consent to naval ships entering 

the country’s territorial waters to protect shipping under attack by pirates and armed 

robbers. The IMO has been lobbying for the above outcome since June 2007. Reason 

been the piracy activities have been crippling the shipping industry and international 

seaborne trade. In addition seafarers and passengers on ships sailing in the region were 

been attacked and ransomed for millions.102 Moreover the acts of piracy have been 

crippling the flow of the crucial aid of the people of Somalia, jeopardizing the lives of 

innocent seafarers, fishers and passengers, and adversely affecting international trade.103 

The UNSC Resolution of 1853 of 2008 was adopted by the Security Council for 

member states to enter the territorial waters of Somalia that lacks the capacity to interdict 

pirates or patrol and secure its territorial waters. Inclined by a surge of attacks on ships in 

the waters off the country’s coast. Mostly including hijackings of vessels operated by the 

World Food Programme and other commercial vessels.104 ‘All these happenings posed a 

threat to the safe and effective delivery of food and aid and other humanitarian assistance 

                                                 
97 Revised MSC/Circ. 622 Recommendations to Governments for preventing and   

suppressing piracy and armed robbery against ships 

<http://www.imo.org/blast/mainframe.asp?topic-id=362> 
98 Revised MSC/Circ.623 Guidance to ship-owners and ship operators, shipmasters and 

crews on preventing and suppressing acts of piracy and armed robbery against ships. 
99 Resolution 1818 (2008)  
100 ‘IMO welcomes Security Council Moves on Somali piracy’, < 

www.imo.org/Newsroom/mainframe.asp> accessed June 2009 
101 Resolution  A 979 (24)  
102  Resolution A 1816 (2008) <http://www.un.org/Docs/sc/unsc_resolutions08.htm> 
103 IMO, ‘IMO press briefing 49’, 20 October 2008 <http://www.imo.org>  
104 n 108 

http://www.imo.org/Newsroom/mainframe.asp
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to the people of Somalia’,105 posed a great danger to vessels, crews, passengers and 

cargo.106 Resolution only pertains to the situation in Somalia and does not affect the 

rights and obligations under the UNCLOS.  Co-operating states were also requested to 

ensure that anti piracy actions undertaken do not deny or impair the right of innocent 

passage to the ships of any third state.107 

The conflicts and political instability in Somalia gave rise to attacks on ships and 

a rampant increase in acts of piracy and armed robbery in the region. In 2005 the growing 

number of reported attacks on ships off the coast of Somalia prompted the IMO assembly 

to adopt Resolution108, which brought the matter to the attention of the UN Security 

Council.  The Resulted to: 

T he Security Council encouraging UN Member states with naval vessels and 

military aircraft operating in International waters and airspace adjacent to the 

coast of Somalia to be vigilant for piracy incidents and to take appropriate action 

to protect merchant shipping. Hence there was a reduction in acts in piracy and 

armed robbery in the region.109 

Also the IMO Assembly adopted a resolution on measures to prevent unlawful 

acts which threaten safety of ships and the security of its crew and passengers because of 

the increase in piracy and other related security offenses110. The Resolution directed the 

Maritime safety committee to develop detailed and practical measures to deal with the 

issue, taking into account the work done by the International Civil Aviation Organization 

(ICAO) in the development of standards for airport and aircraft security.111 The Maritime 

Security Committee (MSC) issued a circular on measures to prevent unlawful acts against 

passengers and crews on board ships (MSC /Circ. 443), which provided that 

Governments, port authorities, administrations, ship owners and others must take 

appropriate measures to protect persons on board ships. The circular gave detailed 

guidelines on the steps that should be taken to ensure safety.112 

                                                 
105 IMO welcomes Security Council moves on Somali piracy, 

<www.imo.org/Newsroom/mainframe.asp?topic_id=362> TFG letter to UNSG of 21 

October 2008, SOM/MSS/795, with NATO note verbale CJ (2008) 
106 IMO welcomes Security Council moves on Somali piracy, 

www.imo.org/Newsroom/mainframe.asp?topic_id=362.  
107 ‘UN maritime agency welcomes Security Council action of Somalia Piracy’ UN News 

Service, <www.un.org/apps/news/printnews.asp>. 
108Resolution  A.979 (24). 
109IMO welcomes Security Council moves on Somali piracy, 

www.imo.org/Newsroom/mainframe.asp?topic_id=362 . 
110 Resolution A.584 (14) Measures to prevent unlawful acts which threaten the safety of 

ships and the security of their passengers and crews, <http://www.imo.org>  
111 <http://www.imo.org> (follow hyperlink “Conventions” other IMO Conventions, 

Resolution A 584(14) 
112 n 114 

http://www.imo.org/Newsroom/mainframe.asp?topic_id=362
http://www.imo.org/Newsroom/mainframe.asp?topic_id=362
http://www.un.org/apps/news/printnews.asp
http://www.imo.org/Newsroom/mainframe.asp?topic_id=362
http://www.imo.org/
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IMO security measures, through its ‘Maritime Security branch helped to further 

expand the emerging regime of post 9/11 maritime security.’113 ‘Informing the 

parameters of bilateral and multilateral maritime security collaboration by conducting 

regular and rigorous threat assessments.’114 “Assisting with redefining mandates existing 

multilateral security and defense arrangements to allow them to play a more effective and 

inclusive role in countering maritime threats and; encouraging the commercial maritime 

industry to make greater use of enabling communication and defensive technologies and 

accept greater degree of transparency in its corporate structures.”115 

Another significant International Organization in combating piracy is the 

International Chamber of Commerce Commercial Crime Services (ICC). The 

International Maritime Bureau (IMB) is a branch of the ICC that was established in 1981 

to monitor and fights maritime crime and malpractice.116The IMB’s main responsibility is 

to protect the integrity of international trade by seeking out fraud and malpractice.117 

Through its well placed networks it can monitor and investigate maritime crime and warn 

and hence protect the shipping and trading industry from financial loss.118 The IMB also 

educates the shipping industry on crimes and means of preventing and eradicating such 

crimes. It offers courses and training services, in addition to that it also offers consultancy 

services in areas such as ship and port security. Due to the increase in Piracy attacks, in 

1992, the IMB created a Piracy Reporting Center based in Kuala Lumpur in Malaysia.119 

The Piracy Reporting Center maintains and monitors the world shipping lanes and 

reports pirates attacks to local law enforcements and issues warnings to about piracy 

prone areas to ships.120 It accomplishes its duties of ensuring safety in marine shipping by 

working with national governments on a range of initiatives to reduce attacks against 

ships.121 The IMB also posts a map on its website pin pointing the coordinates of the 

areas attacks have taken place in the recent times. These maps can be zoomed in and out 

for a person to pinpoint or approximate the geographical point of the attack and avoid it 

altogether. The recent warning on the Gulf of Aden was posted 7August 2008, that there 

were two trawlers in the area suspected to be mother vessels seeking to attack and hijack 

vessels.122 

                                                 
113 Maritime Security, ‘Piracy and Armed robbery against ships’ IMO.< 

http://www.imo.org> (follow hyperlink “Hot topics, IMO  welcomes security council 

moves on Somali piracy. Then hyperlink “Maritime security”). 
114 ‘n115, Resolution A 584(14) 
115 n115, Resolution A 584(14) 
116‘International Maritime Bureau’ < http://www.icc-ccs.org/imb/overview.php=Home>. 
117 n115, Resolution A 584(14) 
118 n119, Resolution A 584(14) 
119 ICC Commercial Crime Services, ‘IMB Piracy reporting center’,  

     <http://www.icc-ccs.org/piracy-reporting-centre>para 6 
120  Resolution A 1025 (26), Code of practice for the Investigation of crimes of Piracy   

      and Armed robbery against ships,   

     <http://www.imo.org/OurWork/Security/SecDocs/Documents/Piracy/A.1025.pdf> 
121 ‘IMB Piracy Reporting’ <http://www.icc-ccs.org/prc/overview.php> (follow hyperlink 

IMB Piracy Reporting Centre). 
122 ‘Gulf of Aden’ <http://www.icc-ccs.org/main/all_piracy_al.php> Accessed Aug 2008. 

http://www.icc-ccs.org/imb/overview.php=Home
http://www.icc-ccs.org/prc/overview.php
http://www.icc-ccs.org/main/all_piracy_al.php
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The other body involved is the Comite Maritime International organization 

(CMI) a nonprofit international organization established in 1897 concerned with maritime 

law and related commercial practices.123 The organization deals with the issue of piracy 

since April 2005 when it addressed the presidents of its member associations on the joint 

international working group on uniformity of law concerning Acts of Piracy and 

Maritime violence, which had considered amending the Model National Law on piracy 

and terrorism.124 The September 9/11 attacks were a great concern to the maritime 

community on security issues125 which led to a proposal to amend the 1988 Convention 

for the Suppression of unlawful acts against the Safety of Maritime Navigation (SUA)126 

and its Protocol for the suppression of unlawful acts against the safety of fixed platforms 

located on the continental shelf (SUA PROT 1988). The IMO legal committee together 

with the CMI considered the problem of jurisdiction and effective prosecution of those 

captured on board foreign flag ships committing criminal offences.127  

SUA PROT 1988 also dealt with the ever growing problem of hostage-taking 

problem by pirates. These issues raised the question; whether the Model National Law 

should be amended to incorporate the above discussed issues. That is the issues of 

jurisdiction and prosecution of a broader range of criminal offences committed on board 

foreign flagged ships, some of the offenses of which may have a great impact on 

maritime security.128 Questionnaires’ were sent to the member associations and different 

responses were received as to the measures and regulations that were practiced by various 

states on the law of piracy and maritime violence offenses.129  

Following these responses and the IMO’s reports, a resolution was adopted by the 

International Conference and the assembly on 4 June 2004130 recommending that the: 

Comite establishes a joint International working group to draft a model national 

law concerning such offenses and upon approval of the text of such model 

national law by the assembly, it be promulgated to the national Member 

associations of the CMI with request that the model law be reviewed and adapted 

by them and presented to their respective Governments together with 

recommendations for its enactment.131 

                                                 
123 ‘A Brief structural History of the First Century’ 

<http://www.comitemaritime.org/histo/his.html>Accessed Aug2008 
124 Model National Law was adopted by the Assembly of the CMI in Singapore in 

February 2001. 
125 ‘Acts of piracy’ <http://www.comitemaritime.org/worip/pdf/Acts_piracyWP.pdf> 

Accessed June 2008 pg 2. 
126 Convention for the suppression of unlawful acts against the safety of maritime 

navigation (SUA 1988),Mar, 1988, SUA/CONF/15/Rev. 1,U.S.T. 101-1. 
127‘Acts of Piracy and Maritime Violence’ < 

http://www.comitemaritime.org/worip/pdf/Acts_piracyWP.pdf> Accessed June 2008 pg 

2. 
128 n 130 pg 4. Acts of Piracy and Maritime Violence 
129 n 130 Pg 3 Acts of Piracy and Maritime Violence 
130 n 130 pg 5 Acts of Piracy and Maritime Violence 
131 n 130 pg 6 Acts of Piracy and Maritime Violence 

http://www.comitemaritime.org/histo/his.html
http://www.comitemaritime.org/worip/pdf/Acts_piracyWP.pdf
http://www.comitemaritime.org/worip/pdf/Acts_piracyWP.pdf
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In its 93rd session, the CMI dealt with the above issue and on the Maritime 

Criminal Acts Draft Guidelines for National Legislation132. The CMI dealt with the 

lacunae on jurisdiction and persecution of pirates and criminal offenders.133 It defines the 

maritime crimes/offences including piracy and the jurisdiction is also given to the state 

apprehending the perpetrator or according to each crime. Jurisdiction is also addressed in 

circumstances where the offence is committed aboard a foreign flag ship.134 

The SUA Convention amendment proposals were finally adopted in 2005; the 

amendments were adopted by the Diplomatic conference on the revision of the SUA 

treaties held from 10 to 14 October 2005. They were adopted in the form of the SUA 

Treaties 2005 Protocols.135 The IMO has recently distributed circulars that direct ships to 

keep at least 600 nautical miles from the Somalia coastline. They should avoid been 

armed and should be accompanied by a naval vessel or warship. This was passed under 

the guidance of the Maritime Security Centre Horn of Africa (MSCHOA) which is the 

reporting centre for piracy attacks along the Somali coast.136The centre has proved to be a 

useful tool in the reduction of attacks and ships are warned of any pirates or suspicious 

vessels on the waters and hence avoid pirates. 

Recommendations on the eradication and control of Piracy  

The UN funds could be usefully directed at boosting the coastal monitoring and 

interdiction capabilities of states in areas of strategic maritime importance; actively 

supporting the International Maritime Bureau’s Piracy reporting center in Somalia; 

augmenting port security management and sponsoring research into cost effective 

initiatives for better securing ships and oceanic freight.137 

The International Maritime Organization should discourage the payment of 

ransoms by the owners of the hijacked vessels. This is the main if not sole reason the 

vessels are hijacked and acts as a catalyst for the spread of piracy. A new method of 

reclaiming hijacked vessel should be looked upon that will not include a way of 

encouraging the pirates. 

Finally it should encourage States to use better defensive technologies and accept 

a greater degree of overall transparency in its underlying corporate structures. Some 

States do not have advanced technology, because they have just received and entered the 

era of technology. They cannot afford such equipment as recommended by the IMO and 

hence unable to fight pirates. The pirates can afford the technology from their unjustified 

rewards and use them to enhance their activities. Could Assistance of the poor States 

                                                 
132 LEG 93/12/1 ‘Maritime Criminal Acts- Draft guidelines for national legislation,  

   Submitted by the Comite’ Maritime International’ 

<www.comitemaritime.org/Uploads/LEG93-12-1%20(2).pdf> 
133 n 137 LEG/93/12/1Annex pg 5 <http://comitemaritime.org/uploads/LEG93-12-

1%20(2).pdf > 
134 n 137 LEG/93/12/1 Art II , § 6  pg5 
135 http://www.imo.org (follow hyperlink “Conventions” other IMO Conventions, 

Resolution A 584(14). 
136 MSC 1 /Circ. 1302 Ref. T2- MSS/2. 11.4.1 16th April 2009, Piracy and armed robbery 

against ships in waters off the coast of Somalia. 
137 <www.imo.org/Newsroom/mainframe.asp> accessed June 2009. 

http://comitemaritime.org/uploads/LEG93-12-1%20(2).pdf
http://comitemaritime.org/uploads/LEG93-12-1%20(2).pdf
http://www.imo.org/
http://www.imo.org/Newsroom/mainframe.asp
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(Somalia), by the international community to acquire such technology would enhance the 

eradication of piracy since the pirates would be tackled at the same technological level. 

As the pirates in Somalia were on the increase, it seems the pirates are not threatened by 

the Resolution that gave powers to warships to pursue them into the territorial waters. 

This could be that the pirates are trained fighters with maritime and naval knowledge thus 

better placed mask their attacks. The warships should accompany and be informed of the 

vessels that are approaching the coastline and accompany them till they are safely at bay. 

They should not only accompany the vessels that are carrying in food aid, though 

they are of much importance; but the other vessels are not given the same attention and 

they end up been hijacked instead. The International community should establish a body 

solely tasked to deal with pirates. Like a police force on piracy, this would help clear the 

rampant increase of piracy around the region of Somali. 

The other concern of ultimate importance is the relationship between piracy and 

terrorism. Piracy in Somalia commenced because there was lack of a navy force to 

protect the coastline and fishing areas. The local fishermen took upon themselves to do 

so, and asked for payment for the fishing rights. When this was not done they hijacked 

the vessel and requested for ransom.138 Ransom demands in Somalia have escalated to 

large amounts been demanded. This problem started as a small problem, which has 

become a global problem. With a piracy police unit in place, it has been tethered, but if 

relapses then it could explode into a terrorist issue. 

 

Legal recommendations  

 

The International community’s efforts to eradicate piracy off the coast of Somalia have 

borne fruit. The community is aware of the cancer of piracy however this has not reduced 

piracy incidences along the coast of Somalia. The current legal framework has armed the 

International Community with teeth to enter the territorial waters of Somalia and capture 

pirates for trial and imprisonment. However the legal framework has not dealt with the 

root cause of piracy in Somalia which is lack of an effective legal framework in Somalia 

dealing with piracy. There is no law effectively challenging piracy in Somalia. The first 

step is for the International community to encourage Somalia to come up with a law 

criminalizing piracy.  

 

The second is to come up with a law that criminalizes the possession of the tools of 

piracy. That is if fishermen are found in a phantom ship that is equipped with high-tech 

weaponry machines and skiffs then this should be treated as a crime. Thus pirates who 

are captured will not be set free due to lack of evidence and thus portray the image to the 

public that the crime of piracy is very lucrative and worth the risk. 

 

                                                 
138 Matt Brown, Foreign Correspondant, ‘The only man Somali pirates trust’(2008) 

<http://www.thenational.ae/article/20080723/FOREIGN/268591319/0/FRONTPAGE> 

accessed 23 July 2008. 

http://www.thenational.ae/article/20080723/FOREIGN/268591319/0/FRONTPAGE
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 I would recommend that a law should be enforced banning the use of small skiffs like 

the ones used during piracy and hijacking of marine vessels. In addition a certain 

standard of skiffs is allowed setting down as a regulation what is acceptable in the marine 

industry and each skiff to be registered. Thus any unregistered skiff will be assumed as an 

illegal one that is used as a tool in piracy. 

Conclusion  

The IMO should emphasize on the need for all nations to participate in 

eradicating piracy. The International Community should not view piracy in Somalia as a 

problem pertaining to Somalia only but to the whole world. Thus all stakeholders should 

be involved in the formulation of policy and amend their laws accordingly. States will 

feel comfortable to do so it should be voluntary and not because there is an obligation to 

conform to the same. 

Whatever the International Community decides it should also take into 

consideration that the payment of ransom is also a catalyst to the fluctuation of piracy 

along the coastline of Somalia. This is because various pirates consider it as lucrative and 

are willing to take the risk of been caught compared to the millions of dollars one 

captured vessel may provide. Therefore if ransom is not given the pirates will not find it 

necessary to capture a vessel the International community should consider another 

alternative of rescuing captives. 

The International Community should also take pains in the involvement and 

development of Somalia. Influence the education system and make sure that the youth are 

educated well and instilled virtues that will help them become good leaders full of 

integrity. This would be a great investment in the curbing of piracy along Somalia’s 

coastline and the related threat of terrorism. 
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